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1.0 INTRODUCTION
I have been requested by the City of Port Phillip to provide a planning assessment of
Amendment C25 ("the Amendment") to the Port Phillip Planning Scheme.
In preparing this statement of evidence I have:
inspected the subject site and its environs
reviewed the existing planning controls
reviewed the provisions of the Amendment as exhibited
reviewed a draft rewrite of the Amendment, prepared by Becton
■

reviewed various reports and documents provided to me regarding the subject
site including heritage and overshadowing issues.

Although I have not undertaken a detailed assessment of the planning history which
has occurred to date, it is evident that there has been significant community interest
over recent years regarding this site.

2.0

SUBJECT SITE AND SURROUNDS
The subject site is an island site bounded by The Esplanade, Pollington Street and
Victoria Street, St Kilda.

It is defined by three lots which are occupied by the

Esplanade Hotel fronting The Esplanade with sideage to Pollington Street, the
Esplanade Hotel bottle shop fronting The Esplanade with sideage to Victoria Street and
the Baymor Flats at the corner of Victoria Street and Pollington Street, fronting Victoria
Street.
The site is irregularly shaped and has an area of about 4,170sqm.
The hotel itself is 2-3 storeys in height, the bottle-shop site is single storey and the
Baymor Flats are 2-storeys in height.
To the north-west of the site across Pollington Street and fronting The Esplanade is the
Arrandale apartments, a mundane 1960's 15-storey apartment tower. Further northwest again is the 2-storey Marli Place apartments, an exquisite old apartment building
in The Esplanade streetscape.
To the south-east of the subject site across Victoria Street and fronting The Esplanade
is the Bayview apartments, a mundane 1960's 10-storey apartment tower. A similar
building is located on the north-east corner of Alfred Square and Wimmera Place (8storeys). Further south-east of the Bayview apartments across the Alfred Square
roadway is the Alfred Square open space reserve.
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Sites around Alfred Square, apart from these 10 and 8-storey apartments include two
single storey dwellings, two 4-storey apartment buildings and the 6.7 storey Novotel
Hotel.
Continuing south-east along The Esplanade building heights are 8 storeys (Earls Court,
17 The Esplanade), 3 storeys (Mandalay) and 10 storeys (Robe Street corner).
The most striking feature of development along The Esplanade between Fitzroy Street
and Robe Street (and beyond) is the diversity of building heights and architectural
forms.
The opposite side of The Esplanade contains the wide footpath which is used as linear
open space and for the Sunday Art and Craft Market.
Jacka Boulevard is at a significantly lower level below The Esplanade. Further southwest of Jacka Boulevard is the St Kilda foreshore comprising open space, the St Kilda
Sea Baths, car parking and the St Kilda Pier.
North-east of the Bayview apartments along the south-east side of Victoria Street are 13 storey dwellings comprising single dwellings and units from various periods of
construction. The prevailing height is 2 storeys.
Pollington Street, at the rear of the subject site comprises 1-2 storey dwellings
opposite and in the vicinity of the subject site.

3.0 EXISTING PLANNING POLICY FRAMEWORK
Without referring to their content in detail, the relevant clauses of the planning scheme
are as follows:
3.1

STATE PLANNING POLICY FRAMEWORK
Clause 15.10: Open Space
Clause 15.11 : Heritage
Clause 16.02 : Medium Density Housing. Whilst no end use of future buildings has
been identified, the land is residentially zoned.
Clause 17.04 : Tourism. The Esplanade Hotel, The Esplanade generally and the
foreshore are part of a metropolitan tourist attraction.
Clause 19.03 : Design and Built Form.
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3.2

LOCAL PLANNING POLICY FRAMEWORK

3.2.1 Municipal Strategic Framework
•

Clause 21.02 : A Snapshot of Port Phillip. Key relevant themes revolve around:
tourism features
the significant foreshore
heritage
the increase in resident population numbers over recent years
high population density
St Kilda : the most densely populated area in Port Phillip, which
includes heritage places such as the Esplanade Hotel and notable
physical features such as the St Kilda Pier.
Clause 21.04 : Port Phillip's Vision. Specific visions for St Kilda include:
the retention of heritage character and urban character
the retention of the residential role along the foreshore
limited new development along the foreshore. New development should
be of comparable bulk and height to the dominant built form.

■

Clause 21.05-2 : Objectives, Strategies and Implementation — Foreshore. Key
themes include:
the foreshore is an outstanding natural and cultural asset and the
premier stretch of foreshore in inner Melbourne
-

maximum enjoyment, use and access to the foreshore by the
community

-

no overshadowing of any part of the foreshore reserve between 10:00am
and 4:00pm in mid-winter
continued support of the role of the St Kilda foreshore area as an
historic and regionally significant tourist destination.

Clause 21.05-4 : Objectives, Strategies and Implementation — Urban Design.
Key themes are to:
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provide a net improvement in the public realm, including minimising
impacts such as overshadowing, wind tunnelling and appearance of new
development
minimise detrimental impacts on neighbouring properties from new
development
encourage development of specific areas with opportunities for new
growth or areas where a higher built form occurs, in accordance with
specific design and development guidelines and controls
encourage a gradual stepping up of built form at the interface of existing
low-rise development and proposed higher rise development
retain and enhance key landmarks that terminate important vistas,
accentuate corner sites and provide points of interest and orientation for
the community
enhance attractive boulevards such as The Esplanade
-

encourage social interaction at interfaces between the public and private
realms
retain and enhance the low rise scale of established residential areas in
contrast to other medium rise areas which have their own amenity and
character
protect important public realm areas from overshadowing in midwinter
including the foreshore and The Esplanade.

Clause 21.05-5 :

Objectives, Strategies and Implementation — Heritage

Conservation. The key themes can be summarised as protecting heritage
assets and ensuring new development is sympathetic and respectful to heritage
places.
■

Clause 21.05-6 : Objectives, Strategies and Implementation — Tourism

■

Clause 21.05-7 : Objectives, Strategies and Implementation — Parkland and
Open Space. Key themes are:
the network of open spaces provides an important part of the City's
cultural heritage, contributes to tourism and protects the amenity of a
high density residential population
to protect Port Phillip's parks and open spaces from overshadowing by
private development.
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3.2.2 Local Planning Policies
Relevant policies include:
•

Clause 22.01 : Residential Neighbourhood Character Policy

•

Clause 22.04: Port Phillip Heritage Policy

•

Clause 22.06 : Urban Design Policy for Non-Residential Development and
Multi-Unit Residential Development

•

3.3

Clause 22.09: Housing.

ZONES AND OVERLAYS

3.3.1 Zoning
The subject site and its surrounds, including The Esplanade road reserve, are included
in a Residential 1 Zone.

3.3.2 Overlays
Two overlays apply to the site. These are:
1.

Heritage Overlay (H05 and H0117)
The H05 is a generic heritage overlay that covers a large area known as St Kilda
Hill. The H0117 area specifically covers The Esplanade Hotel, excluding the
bottle shop i.e. the north-western half of the site.

2.

Design and Development Overlay
The subject site and the Arrandale apartments are the only properties covered
by DD06-a9.

The overlay is primarily a height control.

It includes a

discretionary zero height limit within 3.0 metres of a front road boundary and a
mandatory height limit of 18 metres (i.e. 6 storeys) elsewhere on the site.
Being located adjacent to a heritage place a discretionary maximum height
applies. It seeks to limit height to the median between an adjacent heritage
place and the preferred maximum height.
The overlay also includes discretionary overshadowing provisions. These seek
to prevent overshadowing of the foreshore south of Jacka Road reserve between
10:00am and 4:00pm in midwinter and beyond the western kerb line of The
Esplanade between 11:00am and 2:00pm at the Equinox.
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4.0

THE AMENDMENT
Amendment C25 to the Port Phillip Planning Scheme, as exhibited, proposes:
changes to the MSS that make specific reference to the cultural significance
and retention of the hotel use of the Esplanade Hotel
deletion of the existing Design and Development Overlay over the subject site
and its replacement with a new Design and Development Overlay (DD012:
Esplanade Hotel Site). The new overlay has two major purposes, these being to
alter the objectives contained in the Schedule and to alter the height controls
that apply to the site
■

alteration of the statement of significance of the Esplanade Hotel contained in
the incorporated Port Phillip Heritage Review, so as to include additional
comments about its social significance

■

a change to the grading of the bottle-shop from a Significant Place to NonContributory in the incorporated Heritage Policy Map.

The submission by the owner, Becton and the prospective hotel manager to the
Amendment detail a number of criticisms generally and specifically of the Amendment.
At its meeting of 22nd October 2001 Council resolved to request a Panel. At the same
time Council resolved to make a number of detailed changes to the Amendment, partly
in response to these submissions. Not all changes requested were made.
Becton has circulated a redrafted version of the Amendment, highlighting the changes
it seeks to the 22nd October 2001 position of Council. This document is particularly
useful in isolating the points of difference between the owner and Council. I include my
assessment on the detail of the Amendment in Sections 6-8 of this report.

5.0 GENERAL PLANNING CONSIDERATIONS
There are a number of general planning considerations which are raised by the
Amendment. These can be summarised as:
1.

Consistency of the Amendment with the General Practice Note: Strategic
Assessment Guidelines for Planning Scheme Amendments.
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What is authorised by the Amendment in terms of maximum building height.

3.

Overshadowing of public open space as a development control.
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5.1

STRATEGIC ASSESSMENT GUIDELINES

5.1.1 Is an Amendment Required?
None of the provisions introduced by the Amendment are already in the planning
scheme. Rather, they are being introduced as more specific provisions for the subject
site.
The Amendment is necessary to accommodate a better design outcome for this site.
Other mechanisms such as a planning permit application alone, cannot accommodate
this outcome, eg. a building greater than 18 metres in height cannot be considered.
Removal of a mandatory height limit will remove certainty on height. Mandatory height
controls have been generally supported in sensitive areas such as in areas adjacent to
the foreshore. For this reason an amendment is required.

5.1.2 Strategic Basis for the Amendment
The strategic basis for the Amendment is well set out in the Explanatory Report under
the headings:
■

Why the Amendment is Required, and

•

Strategic and Policy Justification for the Amendment.

5.1.3 Planning and Environment Act
Environmental Effects

There are no significant environmental effects associated with the Amendment. To the
extent that they constitute environmental effects, issues such as overshadowing, built
form impacts and heritage in so far as it informs urban design, have been considered in
the preparation of the Amendment. Their detailed final resolution and determination
will occur at a future permit application stage.
Social and Economic Effects

The social outcome sought under the Amendment is the maintenance of the role of the
Esplanade Hotel as a publicly accessible venue that fosters new musical and comic
talent, whilst recognising that role may further develop and mature. This does not
change its existing role. Therefore, the benefit is confined to the maintenance, rather
than the creation of this outcome. The controls introduced by the Amendment cannot
ensure this outcome is realised. A planning scheme should express a desired land use
vision. Irrespective of whether planning controls can achieve that vision, I regard the
changes to the MSS as clear expressions of that vision of a land use planning outcome.
P02017
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The economic benefits are likely to be:
■

the continued employment benefits that the hotel offers

■

the continued role that the hotel plays as one of many tourist attractions in this
locality

■

short-term construction employment
a strengthening of urban consolidation outcomes. These include better use of
infrastructure such as public transport and local shopping facilities from an
increased residential population.

The Amendment, as recommended to be amended, is consistent with the Minister's
Direction on the Form and Content of Planning Schemes.
No other Ministerial Directions apply to the Amendment.

5.1.4 State Planning Policy Framework
In Section 3.0 I have listed the five main State policies I regard as relevant to the
Amendment. The Amendment facilitates a future permit application rather than
authorising a specific development approval. Nevertheless, the Amendment does not
conflict with, and gives effect to the implementation of those State policies.

5.1.5 Local Planning Policy Framework
The Local Planning Policy Framework is to be amended by including specific outcomes
sought for this site.
I note the Strategic Assessment Guidelines state:

" It is not necessary to include references to specific proposals in the LPPF. The
LPPF does not need to identify every project, but rather sets the policies and
strategic objectives against which individual projects will be addressed."
However, I consider it appropriate to include specific references to specific sites or
proposals where they have attracted their own specific planning vision, strategies and
outcomes. The subject site is one such example. This is also a site which has
attracted considerable community interest in its planning outcome. I consider it
appropriate that as an important site it should be specifically mentioned in the
planning scheme. This also gives strategic context for its own DDO, especially when
proposed height limits are significantly greater than those contained in surrounding
DDOs.

P02017

8

THE ESPY, ST KILDA

A

6■
eA1•1

,

The Amendment seeks to implement a number of more generalised outcomes already
contained in the MSS such as heritage, urban character and overshadowing of public
open space. Whilst not in conflict with the existing MSS provisions, the additions to the
MSS provide greater clarity of the vision for this site.
The strategic basis for the changes to the MSS are outlined in the Explanatory Report
to the Amendment.
There is no inconsistency between the proposed changes to the MSS and other parts of
the MSS.
Community consultation with respect to this site has been extensive over recent years.
The overall format of the MSS remains unchanged as a result of the changes to it.
No local planning policy is proposed. Revised height controls are sought as part of the
Amendment. A DDO is therefore required to implement those controls. Whilst a policy
could be included for the subject site, I consider it unnecessary to do so. The
outcomes sought by a policy can be contained, without repetition, in the MSS and the
objectives of the schedule to the DDO.

5.1.6 Zones, Overlays and Schedules
The Panel which dealt with Amendment C2 to the Bayside Planning Scheme concluded:

"A 'Design and Development Overlay' is the most appropriate mechanism to
implement height controls." (page 72)
The DDO is therefore the most appropriate VPP tool in relation to one of the principal
built form outcomes sought over the subject site i.e. building height.
The only part of the provisions that are not performance based are the numerical
height limits. None of the objectives are prescriptive.
The Schedule as recommended to be amended is in accordance with the VPP Planning
Practice Note for Writing Schedules.

5.1.7 Referral Authorities
No new referral authorities are created by the Amendment.
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5.1.8 Outcome of the Amendment
The cumulative effect of the Amendment is that after many years it will help resolve the
planning regime over a highly controversial site, and importantly, introduces finality
(other than a subsequent permit application) to that process.
In my view the Amendment and the outcomes as expressed in the objectives and
controls of the DDO are sufficiently clear to give guidance to the preparation and
assessment of a future permit application.

5.2

THE MAXIMUM HEIGHT AUTHORISED BY THE AMENDMENT
The Amendment does not give planning approval to do anything. Planning permission
will still be required under the Residential 1 Zone, the Heritage Overlay and the Design
and Development Overlay. The Amendment merely sets up the framework for
considering a permit application.
In particular, the Amendment does not authorise an 8 or 10 storey building over this
site. The maximum building height is a cap, rather than an entitlement to develop to
that height.
In my opinion, a mandatory maximum height limit imposed by a building envelope
should be interpreted as the absolute maximum level of development. It does not
confer an entitlement to develop to that height over any part or all of a site. If this were
the case, areas not subject to height controls would carry with them an expectation of
unlimited height, and this is clearly not the case in most areas. Only a minimum height
limit can confer an entitlement to develop to a particular height.
The situation is somewhat confounded where a building envelope has been prepared for
a single major proposal without reference to an architectural concept, and where the
building envelope is not tailored to "fit like a glove", but rather defines only in broad
terms the level of development possible.
In practice, however, height controls are sometimes treated as an entitlement or a
starting point for consideration of a development proposal. A primary test for any
proposal developed over this site should be whether it will meet the objectives of the
DDO Schedule 12, and not compliance with the building envelope, which merely defines
the outer limits, which may or may not be able to be achieved. I therefore consider it
prudent on the building envelope plan or elsewhere in the schedule to the overlay to
include a notation to the effect that the maximum height limit over any part of the
building envelope plan will only be achieved by a building which meets the design
objectives.
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This approach is consistent with the approach recently approved (December 2001) in
the Queenscliffe Planning Scheme (Am.7). The Design and Development Overlays in
that amendment contained a 2 storey and 8.5 metre mandatory maximum height limit,
but also stated that a lesser building may be necessary to achieve other outcomes,
including a "bottom up" rather than "top down" approach to building design and
satisfaction of various objectives in the MSS (not only the DDO objectives).
A strong criticism I have of the exhibited amendment is that, notwithstanding that the
design objectives for height, setbacks and building form are not clearly identified, they
are deemed to be satisfied by criteria which are narrower in scope than the objectives
of the schedule to the overlay itself. This is particularly the case for building height.
An 8 storey building with architectural features above 8 storeys automatically meets
the objectives for height under the exhibited schedule to the DDO. Depending on how it
is designed, an 8 storey building could be inappropriate on this site. For example, the
height of a development in a permit application would not need to satisfy the
schedule's own objective to achieve design excellence, which must include
consideration of height.
Under the schedule a 10 storey building will be considered if it meets relevant design
objectives and all outcomes. Therefore, the difference between approval of an 8 storey
and a 10 storey building is whether the objectives and outcomes are met for the 10
storey building. I consider this approach is wrong.
Support for an 8 storey building, and in fact any building proposed over this site should
be assessed against all of the objectives. In my view, that should be the principal test
of whether a permit for a building, irrespective of its height, should issue.
It appears to me that the difference between approval of an 8 or a 10 storey building
would be based on design excellence. Given that design excellence is already included
in the objectives for any future development application, I consider it unnecessary to
maintain a preferred maximum height limit.
If one or more of the objectives were unable to be met, eg. overshadowing of public
open space, that would seem to me to be a legitimate reason to refuse an application
or to seek an alternative design, with say a lower height or an increased side setback to
achieve that objective's desired outcome. This is consistent with a performance based
approach to planning advocated under the planning reform process now entrenched in
the Victorian planning system.
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5.3

OVERSHADOWING OF PUBLIC OPEN SPACE AS A DEVELOPMENT CONTROL
Arguably, the three most important public open spaces in metropolitan Melbourne (not
necessarily in order) are:
the Royal Botanic Gardens
the Yarra River, particularly near the CBD
the Port Phillip Bay foreshore.
The Royal Botanic Gardens are protected from overshadowing from residentially zoned
land to the east of Anderson Street, South Yarra, by a Design and Development Overlay.
(DD015: Royal Botanic Gardens). It contains a discretionary maximum building height
of 12 metres with an outcome which states:
"Buildings or works do not

cast shadows on the Gardens between 11:00am

and 2:00pm on 22"d March and 22' d September."
Given their location across Anderson Street and the heights of existing and likely future
buildings east of the Gardens, I consider it unlikely that any shadows would be cast on
the Gardens.
There is no DDO in relation to the Yarra River. However, there is a policy contained in
the Melbourne Planning Scheme at Clause 22.02: Sunlight to Public Spaces. Its Policy
Basis states:
"In the most intensely used public spaces, access to sunlight should be available
all year round. This will be achieved by restricting overshadowing on the
shortest day of the year, 22nd June. In other public spaces, access to sunlight
should be available in the Autumn and Spring equinox periods (22nd March and
22"d September) when these spaces are most likely to be occupied."
The policy in relation to the Yarra River corridor therefore states:
Development must not cast a shadow across the south bank of the Yarra River
between 11.00 am and 2.00 pm on 22 June.
•

Development should not cast a shadow across the north bank of the Yarra
River between 11.00 am and 2.00 pm on 22 June, except if the responsible
authority considers further overshadowing would not prejudice the amenity of
the Yarra River corridor."

In the Port Phillip Planning Scheme the MSS contains a strategy to ensure no
overshadowing of the foreshore between 10:00am and 4:00pm in midwinter. Clause
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22.06: Urban Design Policy for Non-Residential Development and Multi-Unit Residential
Development in the Port Phillip Planning Scheme states as Performance Measure No.3:
"it [new development] does not further overshadow public parkland (which is
included in the Public Park and Recreation Zone) between the hours of 10:00am
and 4:00pm on the 22 June (winter solstice) unless otherwise specified in a
DDO."
The current discretionary DDO provision is:
"All buildings and works should be designed to avoid casting shadows beyond the
southern side of the road reserve adjoining the Port Phillip Bay foreshore
between the hours of 10:00 AM and 4:00 PM on 22 June (the winter solstice).
All buildings and works should be designed to avoid casting shadows beyond the
western kerbline of The Esplanade or beyond the south-eastern kerbline of Fitzroy
Street between the hours of 11:00 AM and 2:00 PM on 22 September (the
equinox)."
The Amendment requires as a discretionary provision:
"All buildings and works should be designed to:
•

Ensure that there is no overshadowing beyond the kerbline on the southern
side of Jacka Boulevard road reserve adjoining the Port Phillip Bay foreshore
between the hours of 10.00 A.M. and 4.00 P.M. on 22 June (the winter
Solstice).

• Generally avoid casting shadows beyond the western kerbline of The
Esplanade between the hours of 11.00 A.M. and 2:00 P.M. on 22 June
(winter solstice).
• Generally not further overshadow Alfred Square between the hours of 11.00
A.M. and 2:00 P.M. on 22 June (winter solstice). ..."
Having regard to the Port Phillip MSS foreshore strategy, the general policy at Clause
22.06, and the relatively intensive use of both the foreshore and the western footpath of
The Esplanade, I regard these provisions as appropriate for the foreshore and The
Esplanade. These open space areas are used intensively all year round throughout
daylight hours.
Given its less intense use and lesser regional significance as open space, the fact that it
is already overshadowed by buildings in the afternoon, comparison with the less
stringent City of Melbourne standards and the standard proposed for the western
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footpath of The Esplanade, I find it difficult to sustain the proposed Alfred Square
standard.
However, the strategic justification for the Alfred Square standard is that it mirrors the
standard generally applied under the Local Planning Policy.

6.0 THE MSS CHANGES
Clause 21.04-6
The issue with this clause is that specific references to the Esplanade Hotel are
considered by Becton to be inappropriate.
This section of the MSS deals with the broad Vision of Council. Therefore I consider
that specific references to particular sites in this part of the MSS are unnecessary,
provided a general reference to places of cultural value is maintained.
Clause 21.05-1 and Clause 21.05-6
The policy references are said by Becton to be too prescriptive in these clauses.
The subject site has attracted considerable community attention in recent years.
Irrespective of its physical prominence, its future use and development is of continuing
interest to the St Kilda community. There is good reason in a public policy document
why specific references to the site should be included in Particular Strategies for the St
Kilda Neighbourhood.
I note that in the same clause there is already specific reference to St Michael's
Grammar. There is also a specific reference to the Sunday Art and Craft Market in
Clause 21.05-6.
The fourth and fifth dot points should be included under Clause 21.05-6 (Tourism)
rather than Clause 21.05-1 (Residential Land Use) as these are tourism strategies
rather than residential strategies.
The sixth and seventh dot points relate to the interaction of future residential uses with
the hotel. They should be retained as residential strategies as they relate to future
residential use and the impact it may have on the continuance of the hotel use.
In relation to Clause 21.05-6, the third dot point repeats the fourth dot point of Clause
21.05-1. This is unnecessary.
I am instructed that the fourth dot point of Clause 21.05-6 is "superseded" by Am36 —
St Kilda Foreshore Urban Design Framework and should be deleted because of its
future consideration under that amendment.
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Ninth Objective
The revised objective prepared by Becton is better expressed than the exhibited
objective, without significantly altering the desired outcome.
Tenth Objective
The tenth objective relates to the Baymor Flats and seeks to maintain the significant
role they play in the streetscape. I agree in part with the Becton submission that this is
a heritage objective and is therefore inappropriate as part of the DDO objective.
The demolition or retention of the Baymor Flats is a separate issue under the Heritage
Overlay to be dealt with at the planning permit application stage. However, if the
Baymor Flats are retained it is appropriate that they form part of the design response
associated with any development adjacent or above them. They are of some
significance and they make a contribution to the streetscape. On this basis I regard the
objective as appropriate.
Even if the Baymor flats are not retained, the manner in which they wrap around the
Victoria Street and Pollington Street corner is a design outcome that could be retained
in any new development. This outcome is expressed by this objective.
Eleventh Objective
This objective raises a specific urban design outcome that is to be addressed by
Council's urban design consultant.
Twelfth Objective
Objective 12 is necessary as the outcome it seeks is a specific response to the finer
grained, lower-scale pedestrian and residential character that exists in Pollington and
Victoria Streets for the peripheral parts of the site directly opposite them. The
pedestrian level streetscape response of the Bayview and Arrandale apartments in
Victoria and Pollington Streets for example is poor and a characteristic to be avoided.
An alternative wording could be:
• To respond to the lower residential scale where it occurs in Pollington Street and
Victoria Street opposite the site and to respond to the denser residential scale of
The Esplanade."

Thirteenth Objective
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This objective seeks a design response to heritage buildings on and adjacent to the
subject site. It is an objective that influences the design of a development by taking
into account heritage influences in a design response. This is an appropriate outcome.
Fourteenth Objective
This objective should be deleted as it is a heritage objective, which provides no
guidance to new development outside of significant heritage areas.
Fifteenth Objective
The second half of this objective should be deleted as it is a heritage objective that
does not influence development elsewhere on the site. The first part of the objective
refers to operations and possibly management of the hotel. These matters are outside
of the ambit of a DDO. However, the access, operational and service needs of the hotel
should demand a built form response in any redevelopment proposal that occurs
elsewhere over the site. The outcome is to ensure that the remnant hotel building can
still be properly accessed and used.
Sixteenth Objective
This objective seeks to avoid or minimise overshadowing of public open space.
Elsewhere in this report I have dealt with the appropriate period of testing depending
on the status of the public open space in question.
I consider it appropriate, if the Panel agrees with the midwinter test that it be
specifically referred to as the period for testing in the objective. A vague reference to
"unreasonable" overshadowing could be interpreted as a test at the equinox, which
could undermine decision-making. The objective could be better worded, therefore, as
follows:
" To ensure that new development does not overshadow the foreshore and The
Esplanade in midwinter during critical times and minimises overshadowing of Alfred
Square."
Seventeenth Objective
The exhibited amendment refers to protection of access to sunlight to neighbouring
properties in midwinter. The equinox is the accepted standard for overshadowing of
residential properties. Application of the applicable ResCode objective would suffice
and should replace the objective as follows:
" To ensure buildings do not significantly overshadow existing secluded private open
space."
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However, I note the comments of the Melbourne Planning Scheme Amendment C20
Panel, which indicated it was inappropriate to use a DDO for the purpose of protecting
amenity. (page 29)
Eighteenth Objective
This exhibited version of this objective is verbose and the amended version by Becton is
preferred.

8.0

THE BUILDINGS AND WORKS REQUIREMENTS OF THE OVERLAY
There is agreement that on this site that there should be a specified maximum height
limit, as occurs in the existing DDO over this site and other DDOs adjacent to the
foreshore.
The DDO which allows up to 8 or 10 storeys over the subject site does not authorise
such a building. It merely specifies a maximum height limit. At the permit application
stage justification for achieving that height must still be provided. The criteria for
achieving that height are contained in the Decision Guidelines of the Schedule to the
DDO and elsewhere in the planning scheme. In practice this will include consideration
of various matters, such as:
■

heritage protection and enhancement

■

general residential amenity impacts

■

the appearance and architecture of the building

■

overshadowing of public and private open spaces

■

streetscape impacts

■

detailed design eg. degree of articulation, colours, finishes

There are large buildings either side of the subject site along The Esplanade. In broad
planning terms these provide context for an 8 or 10 storey building between them. I
am unable to justify whether the specified height should be 8 or 10 storeys. There may
be detailed architectural or urban design considerations to specify the lower height, but
these are beyond my expertise. The above considerations enable that determination of
height to be considered and determined.
The Panel which dealt with Amendment C20 to the Melbourne Planning Scheme found
that the introduction of preferred heights, together with mandatory heights created
ambiguity. It recommended that no distinction should be made between preferred and
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maximum heights when including building height requirements in a schedule to the
DDO. (pages 21.22 and 33).
The reasons why a preferred maximum height and a maximum height are required
under the exhibited amendment are:
•

if the preferred maximum height is not exceeded the design objectives for
height are deemed to be met.

•

if all of the objectives and design outcomes are met, the maximum height can
be considered.

In essence, the attainment of the maximum height requires a high degree of design
excellence (as measured by satisfying the objectives). The objectives proposed to the
schedule to this overlay are numerous, and in any event, include the achievement of
design excellence.
Meeting all objectives of the overlay and its schedule is not a mandatory requirement of
the planning scheme. The planning scheme merely states that the objectives must be
considered as part of the decision guidelines (Clause 43.02.5). Theoretically, the
objectives do not have to all be met, but in practice I think that this is unlikely,
particularly on this site.
The use of a plan or map, rather than a tabular description, is a preferred and better
model for describing the height controls. I note that the VPP Practice Note on Writing
Schedules encourages the use of maps.
There are design outcomes which are excluded if the exhibited table is removed. Some
of these are more specific than the objectives to the schedule to the DDO. They should
either be re-expressed and included as objectives or as additional decision guidelines in
the schedule, rather than being deleted.
These include:
■

The existing open foreshore setting to the front section and main section of The
Esplanade Hotel is maintained

■

That part of the south-east elevation of the Esplanade Hotel ... is visible ...
[from] the north-west corner of No.13 The Esplanade ...

■

There is an appropriate transition in scale and massing between
the perimeter and core areas of the site

■

Monolithic tower or slab block building forms are avoided (although this
outcome is implied generally in other objectives).
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I note the overshadowing provisions as presently contained in the planning scheme and
in the exhibited amendment are not expressed as mandatory. The schedule to the
overlay also allows a permit application to be granted to vary these requirements.
The avoidance of overshadowing of the foreshore is, in my view, a major and defensible
planning outcome given the regional significance of the foreshore to metropolitan
Melbourne. A less rigid approach is acceptable for less significant open space areas.
In relation to private open spaces, the exhibited standard has now been superseded by
the ResCode standard. This is now a better standard to use. I note that overshadowing
of nearby residential properties would be an amenity consideration under the
Residential 1 Zone and therefore its inclusion in a DDO is not essential.
I agree with the Becton submission that the Building Design Requirements are vague
and not helpful and add little to the objectives. References to:
•

avoiding monolithic tower or slab block forms
scale
articulated building forms
orientation

can be included as additional objectives, if required.
The second dot point of the Building Design Requirements already appears to be
covered by the objectives that deal with heritage.
My overriding reason for deletion of these items is that the design objectives appear
broader in scope than the building design requirements, which claim to satisfy the
objectives. Assessment of a development against the broader performance based
objectives is preferred.
In relation to the Additional Decision Guidelines suggested by Becton:
lst Dot Point
This is a Heritage Overlay matter.
2"d Dot Point
This could be translated as an objective. It is also unclear why only the lower levels
and not upper levels should be detailed for visual interest.
3rd Dot Point
This appears appropriate as a decision guideline or could be redrafted as an objective.
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4th and 5th Dot Points

These seem unnecessary, having regard to the existing objectives and the requirements
of the Heritage Overlay.

9.0 CONCLUSIONS
Amendment C25 seeks to resolve the framework for consideration of height and form of
a future development over The Esplanade Hotel site. The justification for an 8 or 10
storey height limit is primarily based on the context provided by the Bayview and
Arrandale apartment blocks. Whether an 8 or 10 storey building could be approved
over this site in the future should be primarily dependent upon meeting the various
objectives proposed in DD012.
A number of the proposed objectives as exhibited should be fine tuned or deleted as
outlined in this report. There is scope for additional objectives to be included which
are presently included as outcomes in DD012 or suggested as additional decision
guidelines by Becton. I have suggested various other modifications including deletion
of some of the "deemed to comply" provisions, which I find less comprehensive in
scope than the objectives themselves, and therefore could potentially undermine those
objectives.
Subject to the modifications I have suggested, I am of the view that Amendment C25
should be supported.

GLA-Je-cz_

Andrew Clarke B.TRP(Hons.), MRAPI
3rd

P02017

May 2002

24

