VCAT No 2003 / P424
In the Victorian Civil and
Administrative Tribunal (Planning List
and Environment List)
and
IN THE MATTER of an Application for
Review of a decision by the City of
Port Phillip to refuse to grant a permit
for the demolition of buildings
(excluding main Esplanade Hotel
building), construction of a building
of up to ten storeys (50 residential
apartments) & associated car parking
and the development & use of part of
the building for a food and drink
premises & a convenience shop &
sale of liquor for consumption on and
off the premises in the food & drink
premises & convenience shop, the
construction of minor buildings &
works exceeding the Planning
Scheme height requirements, the
construction of architectural features
within the Planning Scheme, the
setback requirements and the waiver
of the Planning Scheme car parking
and loading requirements for the
food & drink premises and
convenience shop
and
IN RESPECT of land at 11 Esplanade,
St. Kilda, being part of The Esplanade
Hotel site

SUBMISSIONS ON BEHALF BECTON CORPORATION PTY. LTD.

Introduction
1.

These submissions are made on behalf of Becton Corporation Pty. Ltd.,
which is the owner of the subject site and the Permit Applicant.
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2.

The proposal is to redevelop part of The Esplanade Hotel site for a residential
development and convenience shop/cafe. The proposal is detailed in the
written evidence submitted to the Tribunal and the plans will be described by
the project architect, Mr. Fender.

3.

The redevelopment potential of The Esplanade Hotel site been the subject of
public scrutiny for more than 20 years. Since 1998, this potential has been
considered in public forums and within the setting of a community working
party process, namely:
•

Exhibitions and submissions to Amendment C11 (abandoned).

•

Report by the Independent Panel considering Amendment C5 and
Amendment C14.

4.

•

Report by The Esplanade Hotel Working Group.

•

Report by the Independent Panel considering Amendment C25.

The background and history of these processes is described at Part 2.1 of
the Amendment C25 Report (see attached). These inquiries and, in
particular, Amendment C25 culminated in the introduction of site-specific
planning controls and design objectives included at Schedule 12 to the
Design and Development Overlay (Clause 42.03).

5.

The Panel in Amendment C25 commented that the underpinning rationale for
the introduction of site-specific controls for the Esplanade Hotel site was to
establish a planning framework for the site which included comprehensive
planning policies and objectives that could be complemented by controls to
guide appropriate design and development responses.

6.

At page 18 of the Report, the Panel commented on the spirit of co-operation
between major stakeholders and said:
The Panel was impressed with the spirit of co-operation that was
evident in this Hearing process between all parties and strongly urges
that this positive co-operation be continued in the next phase of the
"Espy" saga.
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7.

At page 72 of its Report, the Panel noted that, to a large extent, the sitespecific control added a further layer to an existing policy base but said:
In saying this, the Panel accepts that the Council, Becton and the
community, particularly through the Esplanade Alliance, have all
worked together over a number of years to reach a compromise
solution for the future development of The Esplanade Hotel site. For
these reasons, the Panel supports the amendment and, subject to
various modifications to it, recommends that it be adopted. The Panel
commends Council, Becton and the Esplanade Alliance and the
community for the way in which this amendment has come together
and considers its adoption will ensure that the future development of
The Esplanade Hotel site can occur in a positive and innovative
manner.

8.

In urging continued co-operation, the Panel was no doubt mindful of the
competing objectives which underpin the site-specific planning framework for
the site. It is readily apparent that a comprehensive redevelopment of the
site will require trade-offs between objectives if an overall acceptable
outcome is to be practically achieved.

9.

The language of Schedule 12 to the DDO reflects the difficult and, in some
cases, competing objectives which are expected to influence the future of the
site. The objectives respond to recognised features of the site, including:
•

The role of the Hotel building as a heritage landmark.

•

The contribution of the site to urban character.

•

The opportunity for redevelopment of the site for higher residential
densities and to achieve a height comparable to contextual apartment
buildings.

•

Recognition of the role of the operation of the Hotel as a local cultural
asset.
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•

Recognition of the location of the site in a residential zone and amenity
requirements of the surrounding residential area.

10.

In addition, the site is affected by two Heritage Overlays. A specific overlay
affects the northern half of the site, including the Hotel building. Most of the
development site forms part of the broader St. Kilda Hill overlay.

11.

The spirit of co-operation between Becton and the Council continued in
earnest throughout the current application process and beyond the issue of
the Notice of Refusal. By the time the Council Officers had reported to
Council it was clear that the remaining concerns related mainly to the
operational requirements of the Hotel, the question of the demolition of
Baymor Court and some design detail issues (mainly relating to façade
detail). These matters have been the subject of further negotiations. In the
result, the City of Port Phillip, Becton and the Hotel operator come before the
Tribunal having reached substantial agreement as to a development outcome
for the site. It is submitted that this agreement is a significant achievement in
the context of the difficult planning history of this site.

12.

The Responsible Authority, the Permit Applicant and the Hotel operator have
achieved a package which provides for the optimum redevelopment of the
site and respects the key objectives specified in Schedule 12 to the DDO. In
particular, the package achieves:
•

Design excellence.

•

Strong support for the culturally significant activities of the Hotel.

•

Protection and enhancement of heritage built form.

•

Effective and efficient realisation of an important medium-density
residential opportunity.

13.

All stakeholders have made compromises in the interests of facilitating the
appropriate redevelopment of the site. The package includes agreement in
respect to the following matters:
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•

Becton has agreed to forego part of the site for ultimate consolidation
with the Hotel to facilitate back of house operations.

•

Becton has agreed to a permit condition requiring a standard of internal
acoustic attenuation which is more onerous than usually required.

•

Council supports the demolition of Baymor Court.

•

Becton has continued discussions with Council to, so far as possible,
achieve agreement in respect to design detail issues.

14.

There are no outstanding issues with the operators of The Esplanade Hotel.
The Hotel recognises its statutory obligations and its location in the
Residential 1 Zone. In addition, Becton recognises the needs of the Hotel to
ensure its reasonable continuance and the commercial sense in providing a
high standard of internal amenity. In these circumstances, it is submitted that
the Tribunal should find that the agreement satisfies the design objective to:
Ensure that the reasonable access, operational and service needs of
The Esplanade Hotel are appropriately addressed such that the
cultural significance of the Hotel is not compromised.

15.

A plan showing the further area proposed to be allocated to the Hotel is
included in the book of plans submitted herewith and described as Level 1
Draft for Discussion. The Tribunal will note that that plan provides for access
to the Hotel and to the apartment building, both of which will achieve loading
access from Pollington Street.

16.

It is submitted that the agreement with the Hotel is a whole answer to the
objections of the Espy Alliance and VicMusic, so far as these parties have
any reasonable expectations for the continuance of the operation of the
Hotel.

17.

There is substantial agreement between Becton and the Responsible
Authority in respect to the proposed development and operational matters.
There is no issue as to the adequacy of car parking or traffic and loading
arrangements. Operational conditions have been agreed concerning
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numbers of patrons in the café and operating hours. Although the wording
for an appropriate condition concerning acoustic attenuation is to be resolved,
the Council and Becton are in agreement as to its intent.
18.

The only outstanding questions to be resolved between Becton and the
Responsible Authority concern fine-tuning of design detail. These are
matters which can be explored through the evidence of Becton's expert
design witnesses.

19.

Notwithstanding the substantial agreement reached between the major
stakeholders, the Espy Alliance has filed witness statements in opposition to
the proposal, essentially raising concerns in respect to:

20.

•

Heritage (demolition of Baymor Court).

•

Architectural merit.

•

Operational requirements of the Hotel.

Questions concerning the operation of the Hotel have been addressed herein
and direct submissions have been made to the Tribunal on behalf of the Hotel
operator. The other two issues are addressed below and in evidence. It is
submitted that it is appropriate to first consider the relevant policy framework
and statutory context which must guide the Tribunal's consideration of these
questions.

Policy Context
21.

A description of the relevant policies is set out in detail in material filed with
the Tribunal and is set out at pages 7-17 of Mr. Biacsi's report.

22.

The following propositions are intended to assist the Tribunal in rationalising
the policy matrix as it applies to this site.

23.

The policy matrix affecting this application includes the Municipal Strategic
Statement, Local Planning Policies (and, in particular, Clause 22.04) and,
most critically, the objectives of Schedule 12 to the Design and Development
Overlay.
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24.

Schedule 12 to the DDO is a site-specific planning control which was the
subject of a separate, high-powered panel hearing where much of the current
debate was considered and determined. At page 18 of the Panel Report in
Amendment C25, the Panel noted that many of the framework issues for the
site had been resolved through previous processes. The Panel said:

However, at this stage it is important to define exactly what this Panel
is considering. The work that has led to this amendment and Hearing
has already been outlined. The Panel is essentially considering the
details of the amendment and its fine-tuning. It is not considering
matters of principle, such as building heights, or whether the Design
and Development Overlay is the appropriate planning tool for the
subject land. These matters have already been through a very long
and intensive process and it is not the intention of the Panel to reopen discussion and arguments about building height and the like.
The positions of Council, Becton and the Esplanade Alliance were
fairly put to the Panel and it is clear that there is significant agreement
on the remaining issues to be resolved. Most of the individual
submittors and the National Trust expressed their support for the
amendment as exhibited.
25.

State-wide and municipal-wide policies are relevant and must be evaluated
through the prism of the policy and the site-specific controls of the DDO.

26.

In particular, it is submitted, on the basis of the DDO:
•

It would be fatuous to suggest that a 10 storey building located to the
east and south of the Hotel would be inconsistent with heritage;

•

The preservation of the built form urban design impacts and cultural
activities of the Hotel are critical elements of Port Phillip Heritage
Policy;
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•

The principal importance of Baymor is its urban design contribution. Its
urban design contribution (and replacement) is specifically referenced
in the design objectives of Schedule 12.

27.

Clause 11 of the Scheme provides that it is State policy to ensure that the
objectives of planning in Victoria (which include heritage objectives) are
fostered through appropriate land use and development planning policies and
practices which integrate relevant environmental, social and economic factors
in the interests of net community benefit and sustainable development.
Accordingly, it is intended that a balance is to be struck between competing
objectives in the interests of net community benefit. This can include
balancing questions of heritage against objectives to facilitate development.
In this case, the net community benefit analysis requires a balance between a
unique range of objectives. This means that the net community benefit
analysis is site-specific and will not set a precedent for other heritage
buildings in the municipality.

28.

The Tribunal has recognised on many occasions that the attachment of local
heritage significance under Clause 22.04 and the policy discouragement of
demolition where buildings are not structurally sound is not the end of the
matter.

The Tribunal must assess the proposal against the decision

guidelines in Clause 43.01 of the Scheme, including the significance of the
heritage place and the local policy frameworks, and then consider its exercise
of discretion in the overall context of net community benefit.
29.

In SMA Projects v Port Phillip City Council & Anor. (2VPR 270) the Tribunal
considered demolition of a building which was considered significant by
application of (then interim) Clause 22.04 of the Scheme and stated a series
of conclusions as to the application of this policy. The Tribunal said (at page
273):
•

Policy can never be more than a guideline, it should not be applied as if
it is a mandatory limitation on the exercise of discretion provided for by
the scheme.
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•

Policy must be considered in a framework which includes all the
policies relevant to a proposal in the scheme.

•
•

Policy should not be applied in a way which leads to a result which is
inconsistent with a proper analysis of the evidence.

•

The planning reform process was intended to result in a system that
was capable of producing good or preferred outcomes, policy should
not constrain a decision-maker into accepting something less than the
best decision in each case.

30.

These principles were accepted by the Tribunal and applied in permitting the
demolition of "Soccer House" in 52 Fitzroy Street Pty. Ltd. v Port Phillip City
Council (1998/95336).

31.

In Australand Properties Pty. Ltd. v Port Phillip City Council and Cape
Bouvard Properties Pty. Ltd. (3 VPR 302), His Honour Judge Wood and
Senior Member Marsden commented on the Heritage Overlay provisions in
the Port Phillip Planning Scheme and said:
The Heritage Overlay provisions are something of a blunt instrument
and a great many buildings in the City of Port Phillip are affected by it.
The Heritage Overlay provisions cannot be applied in an automatistic
fashion. The discretion to be exercised must be used sensibly, with
due regard to the particular circumstances of the application, and the
criteria and objectives laid down in the Planning Scheme.

32.

The impact of the demolition of Baymor must be measured against the
Statement of Significance for the St. Kilda Hill precinct. In determining that
impact on that significance, it is permissible to look at the Statement of
Significance for Baymor to determine Baymor's contribution to the
significance of the precinct.

33.

In the ultimate decision, it is also permissible to have due regard to the
particular circumstances of the issues affecting this site.
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34.

Similarly, the concept of "design excellence" must be interpreted sensibly and
having regard to relevant matters which inform decisions under the planning
scheme. In this context, design excellence should be attributed to proposals
which demonstrate compliance with relevant objectives and achieve good
standards of amenity and function. The requirement for design excellence
does not transform the role of the Tribunal to that of architectural panel.

35.

The interlocking and over-arching objectives for the site in this case underpin
the significance of the "workshopping" which has led to substantial agreement
in respect to the proposal and which, in effect, is a mediated solution to the
net community benefit test.

The Objectors' Case
36.

The evidence of Mr. Briggs is to the effect that:
•

A case can be made for demolition of the motor garage.

•

Demolition of the rear kitchen wing of the hotel is supportable.

•

There should be partial retention of the Baymor building to an
appreciable depth when viewed from the public domain — in essence,
the Victoria Street facade.

37.

It is submitted that the benefits of partial retention of Baymor Court must be
weighed against the following principles:
•

The retention of Baymor Court provides —
(a)

an awful urban design outcome which clashes with the
proposed building;

(b)

very poor internal amenity for the apartments behind the
façade;

(c)

unwarranted structural challenges for the proposal and, in
particular, the construction of the basements;
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•

Baymor Court forms part of the blanket Heritage Overlay affecting St.
Kilda Hill. Even conceding an incremental loss, it is nonetheless to be
acknowledged that, of itself, removal of Baymor Court will have a
minimal impact on the significance of the Heritage place.

•

There is a dispute between the expert witnesses before the Tribunal as
to the level of significance that ought to be attributed to Baymor Court.
On no view is metropolitan or regional significance seriously asserted.

•

Retention of Baymor Court would negate the agreement which has
been achieved between the major stakeholders and the loss of
significant heritage benefits which that agreement delivers.

•

Neither Mr. Lovell nor Mr. Mackay supporj partial retention of Baymor
Court. The Panel, in Amendment C25,. was dubious as to the potential
for partial retention of this building. At pages 47-48, the Panel said:
The Council proposed a modified objective which related to the
form and imagery of the Baymor Court flat and Becton, in
response, sought to include objectives which relate to
recognition by any replacement building of the urban design
contribution made by Baymor Court. The Panel is ricir"
convinced that the Baymor Court flats can be successfully
integrated into any redevelopment proposal. The Panel
tijective places an unrealistic constraint
ncia
believes thaist—
on any development in the context of what is being sought to
be achieved by the site. The urban design constribution will
undoubtedly be explored in detail at the planning permit
application stage subject site (sic), as will the heritage
contribution of the building.
The Panel also acknowledged the evidence in respect to the
balancing of issues that was required in respect to the conservation of
Baymor Court in considering Heritage issues at page 68 of the
Report.
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•

The contribution of Baymor Court is more properly considered to be a
contribution to urban design character, as recognised in the Schedule
to the DDO. In this context, the building can properly be replaced with
a new building which is excellent design.

Architectural Merit
38.

It is submitted that Professor Day's evidence does not respond to the proper
town planning principles which should guide a decision in this case. One
architect's opinion as to the external appearance of the building should not
influence a dispassionate assessment of the quality of the building in terms of
design excellence as that term should be applied for the purposes of the
planning scheme. It is to be expected that different experts will have different
opinions in respect of the architectural styling and presentation of a building.
Professor Day conceded that he had not assessed the architecture against
the design objectives of the DDO, rather he appeared to apply his own test as
to the higher burden that can be placed on architects of the calibre of the
project architects.

39.

It is submitted that the evidence on behalf of Becton and the submissions of
the Responsible Authority demonstrate that the building is:

40.

•

A fine building.

•

An excellent architectural response by notable contemporary architects.

•

An impressive sculpted form.

Schedule 12 to the DDO has design objectives which seek specific outcomes
for the design of the building. These include design objectives to limit the
volume of the building within the envelope, encourage modulation and
articulation and to respect the landmark quality of The Esplanade Hotel
building.

41.

It is submitted that the proposed building performs well when assessed
against the specified design objectives. This conclusion was also reached by
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Council's Urban Designers, who assessed the proposal against the objectives
for the purposes of the Council Officer's Report.
42.

It is submitted that it is also relevant that the proposal performs well when
assessed against private and public amenity considerations surrounding the
site.

Evidence
43.

The Permit Applicant relies on the evidence of the following expert witnesses:
•

Mr. Karl Fender, project architect. Mr. Fender will describe the proposal
and respond to questions about the design.

•

Ms. Yvonne von Hertel has independently reviewed the design merit.

•

Mr. Andrew Olszewski has independently reviewed the urban design
merit of the proposal.

•

Mr. Peter Lovell has prepared a report on the heritage considerations
affecting the site.

Mr. Lovell's firm has been involved with the

assessment of heritage on this site for several years.
•

Mr. Richard Mackay has independently reviewed the assessment of
heritage conducted by Mr. Lovell's office.

•

Mr. Des Grogan has assessed the car parking provision and traffic
impacts of the proposal. It is noted at this point that no party appears
to context the appropriateness of the proposal in this regard.

•

Mr. Andrew Biacsi has independently reviewed the proposal against the
provisions of the planning scheme.

Conclusion
44.

The Tribunal is respectfully requested to acknowledge the achievements of
the major stakeholders in reaching a development solution for the site,
recognising the compromises necessary to retain the key features of the site
as they contribute to local urban character and to preserve the reasonable
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operational requirements of the Hotel. Given the difficult planning history
associated with this site, it would be a shame to upset the balance which has
been achieved after such a fruitful and lengthy consultation process.
45.

The Tribunal is respectfully requested to allow the Application for Review and
to direct that a permit be granted, subject to appropriate conditions.

C.J. Canavan QC
Owen Dixon Chambers West

Christopher Townshend

Isaacs Chambers
11 August 2003

